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( HOW TO MAKE A WILL ?

Continuation from May 2025 Issue

REGISTRATION OF A WILL

Registration of a Will, which is optional, is provided for in Section Act
40 and 41 of the Registration Act, 1908. A Will may be presented for
registration (a) by the testator or (b) after his death by any person claiming
as executor under the will. There is no time limit for presentation of the
will for registration.

Mere registration of the will is no proof of the testamentary capacity of the
testator. In several cases court have declined to uphold registered wills.
The scope of enquiry before the Registrar who registers the will in the
testator's life time does not always comprise all the ingredients which
the court considers material when called upon to determine a question
of testamentary capacity. When the testator himself appears before the
Registrar, the requirements of the Registration Act are satisfied after
inquiry by the Registrar under section 34 and 3 of the Registration Act
as to the identity of the testator appearing before him and as to whether
the document was executed by him. An enquiry as to the capacity of the
testator becomes necessary only if the executant appears to the Registrar to
be minor or an idiot or a lunatic.

Though not obligatory it will prudent to register a will. If the will is
registered by the testator himself, it will be a strong circumstance to support
the genuineness of the will, to establish the identity of the testator and the
fact of execution of the will by him. Another advantage is that in case
the original will is lost, a certified copy of the will can be had from the
Registrar.

DEPOSIT OF THE WILL

There are special provisions in part [X of the Registration Act under which
a testator may deposit his will in a sealed cover with the Registrar. On the
death of the testator, any person can apply to have the will opened and
copies in the Register. The court can also require the production of such
a will from the Registrar and he will open it and send it to the court after
\copying it out in his Register No. 3.
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JOINT WILL

A joint will is a will made by two or more testators contained in a single
instrument executed by each testator disposing either of separate properties
or their joint property. An obvious illustration of a joint will is that of a
wife and husband who may dispose of their property by one joint will;
Joint wills are revocable at any time by either of them or by the survivor.
A joint will may be made to take effect after the death of both testators.
Such a will remain revocable during their lifetime by either of them with
notice to the other but remains irrevocable after the death of one of them
if the survivor takes advantage of the provisions made by the other.

MUTUAL WILL

A mutual will is the one where the two persons by their respective wills
confer upon each other reciprocal benefits i.e. where the executants
assume the role of both testator and legatee in respect of each other. In
other words, a mutual will contemplates two separate will executed on the
same day containing similar by two testators conferring reciprocal benefits.
Such wills are revocable during the lifetime of the testator, though notice
of such revocation should be given to the other testator. But such a will
becomes irrevocable on the death of one of them, if the surviving testator
takes benefit under the will of the deceased.

ONEROUS WILLS

If a will imposes an obligation on the legatee, he can take the will only if
he accepts it in full. The legatee has no claim of election; he must accept
or disclaim the whole. If he accepts it he takes it with all the benefits and
burden (Sec. 122). If the legatee unequivocally disclaims it, he cannot
afterwards claim it nor can he having once accepted the gift afterwards
repudiate it.

A person may bequeath his estate to his son with an obligation attached
to it, viz that he would make a monthly or annual payment of certain
sum specified by him to his widow, daughter, son or any other person. In
such a case if the legatee accepts the bequest he will take it subject to the
obligation.
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( LEGACY TO A CREDITOR

When a debtor bequeaths a legacy to a creditor and there is nothing on the
face of the will to show that the legacy is meant as a satisfaction of the
debt, the creditor is entitled to the legacy as well as the debt. “Satisfaction”
is the making of a donation with the express or implied intention that it
shall be taken as an extinguishment of some existing claim which the
donee has upon the donor. According to Section 177 whether the legacy
is greater than, equal to or smaller than the amount of debt, it will not be
a satisfaction, unless the will clearly expresses on the face of it that the
legacy is given in satisfaction of the debt.

VESTING OF LEGACY

Abequest is said to be vested (Section 139) in interest but not in possession
when there is a present indefeasible right to future possession or enjoyment
¢.g. testator named. A bequeaths his house to his wife for life and after
his death to son B. On the date of A’s death, his wife gets the life interest
in the property but simultaneously his son B acquired a proprietary or
“vested” interest in the property though the right of enjoyment remains
deferred for so long as the life interest of his mother remains operative.
The intervention of the life interest does not prevent the vesting of the
legacy in B who, in legal parlance, is called the "remainderman". If B
subsequently dies before his mother, B's vested interest in the property
does not get extinguished but it is transmissible to B's heirs. Taking another
set of circumstances, if testator A bequeathes his house to his wife for life
and after her death to his two sons B & C, the date of death of testator A
his wife will get life interest in the house and simultaneously his two sons
B & C will get vested interest in the property as remainderman. If after
sometime, one of two remainderman say, B, dies before his mother, while
she was still enjoying life interest in the property, the vested interest which
B had already acquired in the property on the date of death of A, will not
go to C, but to the heirs of B, though the right enjoyment of property will
come to the heirs of B only after death of the holder of the life interest in
the property 1.e. B's mother.
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( LAPSING OF LEGACIES )

A legacy will lapse if the legatee does not survive the testator for no one
can claim anything under a will till the testator dies. If the legatee does not
survive the testator, the legacy lapses.

JOINT LEGACIES

If a legacy is given to two persons jointly without any indication of giving
them any distinct share in it, and if any one of them dies before the testator,
the other takes the whole of legacy. If however a legacy is given to two
persons in words which show that the testator intended to give to each a
distinct share in it, then if one of the legatee dies before the testator, the
share of legacy intended for the legatee who has died will go to residuary
legatee, if any has been so named in the will. But if no residuary legatee
has been named in the will, or where even the residue legacy lapses on
account of the death of the testator, such residue will go as on intestacy and
will divided among all the heirs of the deceased and the exclusion of some
under the WILL will be discharged (Section 107 & 108).

STAMP DUTY
A Will or a codicil is exempt from stamp duty.
VOID, WILLS

A will or any part of it, the making of which has been caused by fraud,
correction or any such importunity or undue influence as takes away the
free agency of the testator is void (Sec.61). A bequest with conditions
which are impossible of performance, or are unlawful or are contrary to
public policy or morality is also void (Sections 127 and 126).

CODICIL

A codicil 1s a supplement to a will. When a testator wishes to make some
slight alterations in his will, he should do so by executing a codicil to his
will, making the additions or alteration and expressly confirming the original
will. A codicil is treated as forming a part of the will. When the alterations
and additions are considerable, it will be advisable to write a fresh will

revoking the former will. Codicil requires the same formalities as a will.
. J
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FORM OF WILL

A will is written as a deed poll in the first person. The format of a will can
be divided into the following parts in the sequence shown below:

1. Commencement (essential)

2. Revocation of former wills and codicils, whether existing or not;
(essential)

Preliminary

Statement of properties which are being bequeathed
Bequest proper

Bequest of residue; (essential)

Appointment of executor (where desirable or necessary)

© N AW

Testimonium or closing part of the will and signature of the testator;
(essential)

9. Attestation and signatures of attesting witnesses (essential)

While the words used in parts (1),(2),(3),(4),(5),(6),(7),(8), & (9) are more
or less set requiring little variation, the parts (4) & (5) which will contain
details of property and its disposition by the testator will necessarily vary
widely with each testator with reference to his circumstances, his relations
(e.g. wife, sons, daughters & others) to whom he would like to pass on
the ownership or interest in the property he will be leaving behind and
his wishes about the disposal of his property or any part of it in any other
way. There is no limit to such variation. Besides passing the property to
one’s kith and kin, one can, for example, bequest it to a trust, a charitable
or religious institution or give recurring bounties from income property
or invested funds or parcel it out in any manner desired. It is important
that whatever be the intentions of the testator, these should be expressed
in clear and unmistakable terms and the interest conveyed should be
clearly defined. This is particularly necessary in the case of wills in favour
of Hindu wives. If the intention is that the wife should take an absolute
interest, it should be stated clearly in the will by saying that she will be
“full and absolute owner” of the interest bequeathed to her.

In the specimens of the will only three simple forms of bequest have been
given, viz., (1) giving all property to wife or any other person fully and

\

J
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absolutely; (2) giving immovable property to wife for life and after her,
to sons and movable property (moneys and deposits) to wife and sons/
daughters or to other in equal or specified proportions; and (3) in case of
a person having more than one divisible immovable property, giving the
principal property to his son or to one of his sons and other immovable
properties and financial interest/income to others.

Executors or Administrator: The executor or administrator of a deceased
Hindu is his legal representative for all the property of the deceased vests
in him as such. The estate of the deceased vests in the executor whether
he has obtained probate or not. A Hindu executor has power to dispose of
the property of the deceased vested in him. In the case of the immovable
property, however, that power of a Hindu executor will be subject to
any restriction contained in the WILL, unless he has obtained probate to
dispose of the WILL and also leave of the court which granted the probate
to dispose of such property. So also is the case of a Hindu administrator.

CONDITIONAL BEQUESTS
Bequests can be made contingent on certain conditions being fulfilled.
An instance:

I have an unmarried/widowed/divorced daughter D. I bequeath all my
property to A, unless on my death D is still unmarried. If D is not married
by the time of my death then (the portion of the property to be defined) of
my estate will vest in her.

My daughter has no property at the time I make this WILL. If at the time
of my death she and her husband don’t own any other immovable property
then (the portion to be defined) of my estate will rest in her.

LAW AGAINST PERPETUAL SUCCESSION
WILL cannot be perpetuity, i.e., it cannot bequeath like:

“I bequeath to A on my death,” on A’s death it will go to B, on B’s
death it will go to C etc.”

Adv. D. S. Vader.

Hon. Secretary

The Mumbeai District Co-Op Hsg. Federation Ltd.
(9821336411)

J
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( Bombay High Court orders inquiry against Deputy Registrar for ignoring )
precedents under section 79A. disqualifying managing committee over a
non—mandatory GR dated 042 July 2019 in the WP 3433 of 2025, order
dated 9% June 2025.

The Bombay High Court ruled that the Deputy Registrar has no power to disqualify the
entire managing committee based on alleged procedural lapses by the committee of a
Govt. resolution of 4™ July 2019, which was not mandatory in nature. The GR prescribed
procedural safeguards to be observed by cooperative housing societies while undertaking
redevelopment projects of the society.

Justice also directed to the State Principal Secretary (Co-operation), to appoint
an officer “of appropriate rank and integrity to conduct a comprehensive and impartial
inquiry into the role and conduct” of the Deputy Registrar, within eight weeks and to
submit a compliance report before it.

The HC set aside the disqualification of the managing committee members and
the appointment of an administrator for a Bandra society. The HC held that the Registrar,
despite definitive binding rulings of the court in the past which held the GR to be
recommendatory, not mandatory in nature, attempted to justify the disqualification by
terming the facts distinguishable.*

“Such actions, if permitted to continue without proper judicial scrutiny,
may cause serious harm to the purposes of the cooperative movement,” the HC
held, adding, “When statutory authorities interfere with the functioning of duly
elected managing committees without following due process or without sufficient
legal basis, it not only weakens the democratic foundation of cooperative societies
but also creates an atmosphere of fear and uncertainty among office bearers and
members.”

The very object and scheme of the MCS Act, which is to promote transparency,
accountability, and self-governance among cooperative societies, stands defeated
if statutory powers are exercised to undermine duly elected bodies rather than to
support and guide them.

The HC underscored how the “very spirit of cooperative governance lies in the
principle of democratic decision-making and collective management by members. If
elected committees can be removed or destabilised on vague or insubstantial
grounds, it would amount to indirect interference in the choice of the members who
have exercised their statutory right to elect their representatives. Such interference
cannot be allowed unless it is clearly supported by law and necessary to prevent
actual and proven mismanagement or misconduct.”

On the basis of the two complaints, The Deputy Registrar passed order dated 11%
February 2025 under section (3) of section 79A of the MCS Act, 1960, disqualifying
them for six years. Demonstrated bias in favour of the complainants by invoking Section
73H(3) of the MCS Act, which stood repealed and had no applicability. The said order

\challenged before Divisional Joint Registrar in which status quo granted meanwhile)
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[administrator has been appointed under section 77A which was challenged before the\
Hon’ble High Court, such order is without issuing any show cause notice or giving any
personal hearing to the petitioners, also it is observed that the order dated 11" February,
2025 has been passed without prior consultation with the Federal Society as mandated,
thereby rendering unsustainable.

In the present case the Registrar has not proceeded under section 78 A Instead
of he has chosen to exercise power under section 79A(3) to disqualify the petitioners
for a six years non-compliance of Government Circular of 4™ July 2019, such direction
are recommendatory in nature and do not attract penal consequences in the absence of
statutory violation or deliberate defiance of biding obligations. No finding has been
recorded by the registrar in spite of that disqualification imposed, therefore, is not
only disproportionate to the nature of the alleged breach, but also procedurally and
jurisdictionally unsustainable. Once it is accepted and developers is selected in the
General Body resolution and in absence of any concrete findings of fraud, collusion, or
mala fides on the part of individual committee members, the invocation of section 79A(3)
for disqualifying them for six years clearly misconceived and legally impermissible.

It is further observed that it is additional and equally significant infirmity
in the impugned order lies in the failure of registrar to adhere to the statuary
requirement of consultation with the federal society as expressly contemplated
under 79A(3) of the MCS Act, 1960. The Provision is mandatory that before passing
an order disqualifying a members of the committee, the registrar shall concern the
federal society. It is integral safeguard built into the statute. No such consultation
was undertaken before passing the disqualification order dated 11" February 2025
the failure to consult strikes at the lawfulness of the order.

The rule of law requires that penal consequences, especially those affecting elected
representatives, must be preceded by fair procedure, objective satisfaction and strict
adherence to statutory safeguard. In the absence of these, the order cannot be allowed to
stand.

In regards to Supersession via 77A the Hon’ble considered that order dated 20™
February, 2025 passed under section 77A is procedurally flawed, it is passed without
affording an opportunity to the members of the society, failure to publish notice, as per
law and in absence of any special circumstances justifying such departure, renders the
order contrary to principal natural justice and legally unsustainable the process leading to
the appointment of an administrator stands vitiated on this ground alone.

In of the above, the court holds that the impugned orders suffer from legal mala
fides, are vitiated by non-compliance with principal of natural justice, and amount to
colourable and excessive exercise of statutory powers. Whereby the registrar chose to
ignore multiple binding precedents of this court, failed to disclose the basis of adverse
factual conclusions, and proceeded to pass orders with serious civil consequences,
disqualifying elected office bearers for six years, without adhering to minimum procedural
fairness.
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4 . . . . . g . )
Such actions, if permitted to continue without proper judicial scrutiny, may cause

serious harm to the purpose of the cooperative movement. When statutory authorities
interfere with the functioning of duly elected Managing Committees without following
due process of law or without sufficient legal basis, it not only weakens the democratic
foundation of cooperative societies but also created an atmosphere of fear and uncertainty
among office bearers and members.

Furtheritis graverisk thatarbitrary actions of this nature may encourage undesirable
practise, including possible nexus between vested private interests and certain regulatory
officers. This may result in manipulation of redevelopment projects of society affairs for
personal or commercial gain, in disregard of the welfare of the society members. The
very object and scheme of the MCS Act which is to promote transparency, accountability,
and self-governance among cooperative societies, stands defeated if statutory powers are
exercised to undermine duly elected bodies rather than to support and guide them.

In view of the above Hon’ble High Court have recorded its observation and court
is satisfied that the impugned actions taken by Registrar suffers from serious legal and
procedural infirmities, and hence, interference in writ jurisdiction is warranted. To ensure
fairness, transparency, and accountability in the functioning of statutory authorities.

Substracted by
Adv. D. S. Vader, (Secretary)

Mob No0.9821336411

gl TEAHTuT WEen qeiard! fAasure stferent ufvreror

THRRTE SMEAM A FasUe FRMgER 34 o Y& Sl TG STHeiedl Jedhil eI Heeiea HaelTdh
Qitrci=ar Fasuer Suar Tt 31l e ST TeTeh SU e (St 3. Aged Jaiwior Tefiean
AT YA Fasuei GeTer HRvare Tt o1 AT GHUIGEHT SUeied Jeiel 3Te. T, raral Hafid
T/ G e SRR #euM FEmar fiter 301 ey ok,

e fefRrae hI-3iT. T el AT SRR R o 3 UG SHHaTE/ SAhale T SUard e
A 37T, 21 AFTequr afe e Hiee G Tefwior Heeiiea e/ Seraenil STSTa Haa 3. 31 AfTeoiardt
Yok AfemfTeromell 3eE €.2,0 0 0/~ T AR . 2,4 0 o/~ Tae MET HRUAT 3T 1R, T TS/
AT & VTR0 SAaT 31 T 3TMSs Aiguil 0 3Tavae 311, AT mumbaihousingfederation.
live 2 fARaR ST gl Ll e, AT feheR IeAHTR Teh HiF SHSH. T $ogeh ST Hifgdl g
3T T RTeTvTe Yoo g1 AT foteh AT SRTa) 371, ST Heeref Y[eeh WX 311 Tl LS i
FIACAI o5 I3 & Yo Tl T Aered. HH “Te AU A= TeaJar qavT firesdt.

TTYTETUT hTAShATE dBTUh
fie g ar U T [
FFER, 12 S 2025 3HTE/ Online A3/ English grd. 5.30 7 8.30
For queries please contact: Shri Ashish J. Goel

(Hon. Director, Mumbai district co-op housing federation)
9821047155/ mumbaifederationtraining@gmail.com
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Question & Answer

[Q.No.l - TETET G el Hg et udt
T AT AEN qUTHETAT 3 Wefat
AT AT AT YN AUTHETH AW (geh
T TS TG T S9N FHTHETAT
S8t YT SHTTO A FISet BT Tl
HIMYHT TRTTIATT Il ?

I - JYFTEfIe TS & 0(37)(&) JHR Fall
IMFHR & Hd TEHPMRS UM STHRUATd
Jra 3TN TG 3R ATIR oAl SRR
FHOATT Al T[T “HHIgeh FoTe S@Tel @
AR foemed “qmEs g cave 9
AR o STRRuATT AT A 3T
G ifes! STaea™ Aigul Stiemr=mehg
E[UAT e

Q.No.2 :- W&rear fasrd ufwaa o1
TETET WERENH d @ iEeiH g o
faTaenTeRg TEfehT WA dhell Ty
T IS REEUA ThS T el
TR AT TETET WIS G STl 3
T YT WEENHAT GO0l &I TR
TS h& HUATd I ?

I~ TR YRR forehraehingd gt 0
T @S] defell 1.1 §gwh @LEerT
TRt ST T TTh BREGRIET Jcg, el TR,
AP Ja WRAGRE HIASIIR TRy I
TR TG U= A i AT =
Ygh TR SRR YIS HEA TR
{EX gl HITT HEA SR o FRTT
J IRET SR Y GG Fieut dheiea
IR T I F TSI forehrdehehgd I
B G ST fqeprd e 31d 9
Tt 37Ifer Jufaeidier 31dt & wTdie e e
\WWW&Q

Q.No.3:- Are members who have nol:\
paid their dues are eligible to attend

the AGM/ SGM ? If so, can they vote

on the issues raised at the meeting?

What are the acceptable means by

which defaulting members can be

made to pay the dues?

Ans.No.3:- If the member is defaulter,
such defaulter member can attend the
AGM / SGBM and can vote on any
agenda in such meeting if arrived.
The Society cannot restrict a defaulter
member from attending any such
meeting or from voting rights which
please note. The society can take action
under section 154B-29 of the MCS
Act-1960, against defaulter member
for the defaulted amount, it is summery
proceedings under which the defaulted
amount can be recovered by following
due process of law, the recovery
procedure booklet is available at our
sale counters of the Federation.

Q.No.4:- Are such defaulting
members is eligible to vote in the
Society’s elections?

Ans.No.4:- Yes, such defaulter member
can vote in the society’s election but
such member can not contest the
election as per provision made under
section 154B-23(1)(1) of the MCS Act
1960, which please note.

The acceptable provision is made under
the Model New Byelaws No.70 along
with the provision made under section
154B-23(1)(i) of the MCS Act 1960,
the defaulter members can be made to
pay their dues.
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Q.No.5:- If some occupants have

occupied their flats without OC,
whether the society can raise
maintenance Bills or not ? as the
society having 17 Floors and OC
received upto 15th Floors , whether
the society can make them as a
member of the society?

Ans.No.5:- The construction of the
building and issuing the OC is as per the
IOD of the approved building plans as
per the DC rules 2034, if the purchaser
has purchased the flat by entering
into registered Agreement, so that the
purchaser has acquired right titled
interest as owner and if the Developer
has given the possession, then in such
case if there is no OC, even though the
purchaser are enjoying all the Benefits
and facilities provided by the society
then the society canraise the bill against
them and the society can collect the
Maintenance. Also the purchasers are
the owners having right titled interest
in their flats, if the purchasers are
compiled the term and conditions of
the membership as per the provisions
with letter of the developer ,then in
such case the society can admit them
as a member of the society. Whereas
the building activities are concern with
BMC authority (building proposal and
membership to the purchasers owner
is concern for the management of the
society under MCS Act 1960, Rule
1961 and Byelaws. Therefore the
society can raise the billing and admit
them as member , as a safer side to
the society, the society can take the

.

Indemnity bond from the purchasers,
indemnifying the society and its office
Bearers for any loss, litigations, cost
expenses, etc. to the society.

Q.No.6:- In the building of the
society, if enclosed garages and
servants rooms are to be considered
as independent “Units” for the
purpose of maintenance charges ?
Whether such spaces / premises can
qualify as independent units? and
in absence of that what is a status
of such premises for issue of share
certificate?

Ans.No.6:- As per the provisions of
Byelaws no.3(vi) the definition of
flat 1s mentioned therein, those who
have purchased the units by paying
stamp duty and if it is registered as
per the registration Act , hence they
are the owner of such unit. If the
garage is owned by the person then the
maintenance charges can be raised and
share certificate can be issued. subject
to such units are approved as per the
building plans and such structures
are authorised as per the planning
Authority. If the servant room is a
structure of the society erected for the
safety of the servant and if it is not
shown in the approved plan then in
such case maintenance charges cannot
be raised and also share certificate
cannot be issued.

Adv. D. S. Vader.

Hon. Secretary

The Mumbai District Co-Op Hsg. Federation Ltd.
(9821336411)
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