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CASE LAW

Continued from March 2025

12. The matter went into cold
storage since the last order neither the
BMC nor the Petitioners have taken
any further steps. The illegalities
continued blatantly despite the Orders
of the removal of those illegalities and
restoration of the premises.

13. A bare perusal of the reply of
Respondent No.1 dated 4th August
2007 would reveal that, the entire
Affidavit is replete with wrong notions
and falsehoods stated with an intent to
mislead the Court. In fact, it admits that
the Respondent No.1 took possession
of flat No.1A on 12th January 2005 in
paragraph 5B i.e. on the next day that
Dr. L Soneji expired. It also admits
that there were disputes between the
legal heirs of the deceased Dr. L.
Soneji and that a Suit was filed in the
Bombay High Court bearing Suit No.
949 of 2005.

14. The Affidavit attempts to lead
us to believe that it is the society who
is obstructing the use of the common
amenities and 1is harassing the
Respondent No. 1. Although it claims
that the renovation work is carried
on within the boundaries of law, the
Respondent fails to produce any
sanctions from the BMC permitting
them to do so, it in fact admits that the
Respondents continued the renovation
work despite the Petitioners having
gone to the Court seeking their stop of
work, the Respondents blatantly call
the Petitions and the notices of the

BMC hindrances and nuisance. The
Respondents claim that the two flats
have been interconnected for more
than 25 years based on a proceeding in
the Small Causes Court where a plan
was submitted, and consent terms
was filed on 28th April 1997. A bare
perusal reveals it is not a sanctioned
plan.

15. The Respondents seek to defend
themselves based on the assessment
done by the BMC and charging
them as commercial premises for
use of dispensary and tailoring shop.
They also rely on the Shop and
Establishment License issued on 1st
January 1997 where they have sought
permission to carry out the business of
sale of garments from these two flats.

16. In our view, this would not
suffice, a mere issuance of a shop
and establishment license to carry out
commercial activity does not amount
to a permission granted to change the
user from residential to commercial
by a competent authority.

17. The Respondent also attempts
to lead us to believe that the renovation
work permission was granted by the
society way back on 11th May 1996.
However, a bare reading of the same
would evince that the renovation
sought to be done therein was with
regard to flat No.2 alone and not
with flat No.1A. In fact, it evinces an
undertaking by the Respondent No.1 )
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that no structural changes would be
made whilst carrying out the work. It
also reveals the terms and conditions
of the Society for granting the 'no
objection' relied upon. The terms
of the Society categorically prevent
structural changes and require as a pre-
condition the Respondent Nos.1 & 2 to
obtain necessary permissions from the
BMC. Furthermore, an undertaking to
indemnify the adjoining flats or shops
is implied for any damage caused to
the adjoining flats or shops and its
rectification at the Respondent No.l's
cost. The undertaking also secures
itself from additional taxes on account
of the additional work levied by the
BMC to be borne by the Respondent
Nos. 1 and 2.

18. By showing certain license
fee receipts for rolling shutters paid,
the Respondents attempt to lead us
to believe that they had obtained
permission from the BMC. There
is no plan or permission as such
attached by the Respondents. This is
clearly an eyewash and misleading.
The allegation that 'the Petitioners
are hoping to extract monies from the
Respondent' is also an attempt to form
prejudice against the Society.

19. Evidently, the Respondent
Nos.1 & 2 are responsible for
endangering the lives of the Society
members by removing the walls on
the ground floor partitioning the flats.
It is the Respondents who have flouted
the law. They have not obtained any

permissions from the BMC. They have\
taken advantage of being adjoining flat
owners and illegally usurped Late Dr.
Sonaji's ownership premises without
following the due process of law.

20. A law-abiding citizen is
expected to submit the proposed
alteration plans and take structural
stability reports before carrying out
structural alterations of demolishing
several walls in the premises to
amalgamate them, even assuming he
was a legal owner of both flats. He
could have voluntarily restored the
flats to the original position. This is
clearly contempt on the face of it. We
therefore issue suo motu contempt
against the Respondent Nos.1 & 2.

21. Evidently, the Affidavit filed
on 6th January 2025 shows that the
Respondent No.1 had no remorse for
the illegalities and offenses committed
by him. The attempt to defend his
actions and inaction of the BMC,
cannot justify the illegalities. In our
view the Respondent Nos.1 & 2's
actions are entirely violations of law.

22. There is nothing on record to
show that the Respondent Nos. 1 &
2 were in joint possession with Dr.
L Soneji. Admittedly, their purported
Aunt was running a clinic from flat
No.1A. Thus Respondent No.l's
contention that he was in possession
of flat No.lA is entirely misleading
and unbelievable in the absence of

cogent evidence.
J
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(23. The other argument  that
the Magistrate has acquitted the
Respondent No.l in the prosecution
launched by the BMC thus legalizing
his actions leaves us flabbergasted.

24. A perusal of the Magistrate's
Judgement dated 2nd August 2013
particularly paragraphs 7 to 12
discloses that having launched the
prosecution against the Respondent
Nos.1 and 2, the material evidence
required to prove the alteration/
amalgamation of the flats namely the
original sanctioned building plan of
the building was not produced. This
rendered the entire case, that lasted
seven years, worthless and ineffective
against the offenders permitting
perpetuation of illegalities.

25. It is presumed that, the BMC
officers were well aware that the
sanctioned plan was material evidence
for prosecuting the Respondent Nos.
1 and 2. Despite this evidence being
a part of the BMC record it was not
produced before the Court. It appears
that it was willfully not produced. No
attempt was made to even call upon the
Society to produce it. It is presumed
that the BMC would issue notice to
the offender based on the sanctioned
plans, more so as it was not an
unauthorised building. It is not BMC's
case that they had issued notice to the
Respondent Nos. 1 & 2 at the instance
of the Society without verifying the
correctness of allegations/complaints
Naturally, we draw an inference that,
the BMC's officers desired to protect

the offenders for the reasons best )
known to them It is inconceivable that
the BMC who ha several departments
such as the Assessmen Department,
the Building and Factory Department,
the Sewerage Department and other
departments and requires Architects
to submit plans to each department
for sanctions granted from each
department would not have a single
sanctioned plan from any department
on its record.

26. Assuming,thoughunbelievable,
that the BMC did not have it, we
wonder, having issued the notices to
the offender Respondents, what steps
did the BMC officers take to update
their record, especially when there
was a complaint by the society against
its member who had committed
material illegality and had materially
altered the building thereby leading to
weakness of its structural stability.

27. Itis settled law that the litigants
must come to Court with clean hands.
Any attempt to mislead the Court
either by false statements and half-
truths deserve to be expelled from
the Courts to uphold the law and the
dignity of the Courts.

28. This itself is a ground to take
strict action against this litigant before
this Court. He has sought to clearly
show the Court in poor light and has
abused the process in every manner
and form and materially gained and
enjoyed the benefits by amalgamating

the two flats using them as shops by
J

THE HOUSING TIMES - April - 2025



commercially exploiting it, entirely
prejudicial to the Society members,
whose lives have been endangered on
account of the removal of the walls on
the ground floor.

29. We are extremely pained and
peeved with the BMC. The BMC
has failed to implement the notices
issued under section 351 of the BMC
Act in its letter and spirit. Under
Section 522(1) of the BMC Act, the
Police Commissioner by himself and
through his subordinates are duty
bound to render all assistance to the
Municipal Commissioner, BMC to
enforce the provisions of the BMC
Act to maintain good order in the City.
Pertinently, section 522(2) emphasis
about the duty of every police officer
in the City to communicate without
delay to the proper municipal officer,
any information which he receives
of a design to commit or of the
commission of any offence against
this Act or against any regulation
by by-law made under the BMC
Act. Furthermore, it emphasizes that
every police officer is duty bound to
assist the Commissioner, the General
Manager of the City or any municipal
officer or seryant under this Act. The
provisions are to maintain law and
order in the Mumbai City. The BMC
ought to have taken Police help to
comply with the Court Orders.

30. It appears to us that, there is
a trend of selective enforcement of
the law. Having seen a rise in this

trend since past several months, We\
have appraised the current Municipal
Commissioner as well as the Police
Commissioner to stem this rot. After
the Court passes Orders, it is then
for the State Authorities to ensure its
implementation to set things right.
Non-implementation of directions
passed by these Courts would
embolden and encourage offenders
and bring the State to anarchy and
lawlessness.

31. In view of the aforesaid, we
pass the following order:

1) Respondents Nos.l and 2 are
held guilty of contempt, having
brazenly, willfully and successfully
violated and continue to violate the
Orders dated 22nd June, 2006 and
27th September, 2007 of the Court.
The Registry to issue notice to
Respondent Nos.1 and 2 to respond
to the sentence term and fine under
the Contempt of Courts Act.

2) The Respondent No.3 to calculate
additional fine in accordance
with Section 52 read with Section
43 of the MRTP Act read with
Section 354 as per notice dated
28th February, 2005. It is clarified
that the fine imposed must be on
a daily basis since the illegality
has continued since 28th February
2005 till date.

3) The Municipal Commissioner of
Respondent No.3 to investigate

as to why Orders of this Court)
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have not been implemented by the
concerned Officers since 2007. The
Municipal Commissioner also to
investigate as to why despite the
complaints that were lodged by
the society as well as the notices
issued by the BMC since 2005, no
sanctioned plans of the building
were produced either by the BMC
or called upon to be produced by
the society during the criminal
complaints launched by the BMC
against the Respondent Nos.1 and
2. It is evident from the judgment
dated 2nd August, 2013.

4) We further direct the Municipal
Commissioner to file a compliance
Affidavit by 15th February, 2025
and he shall not delegate his powers
to prepare and file the Affidavit
to any subordinate Officer. The
Affidavit must contain the steps
taken to restore the building as
per the sanctioned plan i.e. putting
up the walls partitioning and or
dividing the two flats as it stood
at the time of sanction, to the
satisfaction of the Society and its
members.

5) Investigative steps taken by
Commissioner of BMC to ascertain
which officers were responsible
for the non-compliance of Notices
as well as Court Orders and the
failure to restore the partition walls
of the building and why this Court
was not approached if faced with
hurdles to effect compliance of its
Orders.

6) What actions are going to be
taken against these officers who
have abetted and encouraged
an emboldened persons such as
Respondent Nos.1 and 2 to commit
offenses and illegalities and to
prevent its implementation for
almost 20 years.

7) The Respondent Nos.l and 2 to
personally appear before this Court
on 18th February 2025 as well as
file an Affidavit by 3rd February,
2025 giving reasons why they
should not be sentenced under
the Contempt of Courts Act for
flouting the Orders of the Court
and continuing the offenses that
have been committed by them
by amalgamating the two flats
without due permissions from the
authorities as well as the society.

32. The Petition stands disposed
off in terms of the aforesaid. In view
of the disposal of the Petition, Notice
of Motion No0.496 of 2007 does not
survive and the same is also stands
disposed off.

33. Listthe matter on 18th February
2025 '"for compliance'.

Ordered accordingly.

Extract From -
2025(2) ALL MR 199 March, 2025
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CASE LAW 2 A

Bombay High Court ;Kiran K Sharma And Another vs Laxmi Estate
Co-Operative Housing ... on 25 January, 2024 :-

IN THE HIGH COURT OF JUDICATURE AT BOMBAY
ORDINARY ORIGINAL CIVIL JURISDICTION
WRIT PETITION NO. 3479 OF 2023

Kiran K Sharma And Another ...Petitioner
Versus

Laxmi Estate Co-operative Housing
Society Limited And 2 Ors. ...Respondent

Mr. Tushar Gujjar a/w. Mr. Deepak Singh i/b. SL Partners, for
Petitioner

Mr. Vishal Kanade a/w. Ms. Tanaya Patankar i/b. Mr. A. R. Mishra,
for

Respondent No.1. Ms. Uma Palsule desai, AGP for State.

The challenge in the present petition is to the Order dated 08 March 2021
passed by the Deputy Registrar, Co-operative Societies issuing certificate under
Section 101 of the Maharashtra Co-operative Societies Act, 1960 (MCS Act)
for recovery of dues from the Petitioner. The dues are not towards maintenance
but towards penalty imposed under bye law No.167A for alleged commission
of encroachment upon common space within the Society as well as interest on
the amount of penalty. It appears that the Society kishor 2/5 23 WP 3479 of
2023 (OS) .doc has levied penalty of Rs.4,82,420/- and interest of Rs.46,419/- on
Petitioner under provisions of bye law No.167A.

In ordinary course this Court would be loath in entertaining the petition against
recovery certificate issued by Deputy Registrar in view of availability of alternate
remedy of filing of Revision under Section 154 of the MCS Act. However, what is
noticed in the present case is the fact that by issuing recovery certificate, Deputy
Registrar has essentially dealt with the issue of nature of construction allegedly
put up by the Petitioner. One of the contested issues before the Deputy Registrar
was whether the construction put up by the Petitioner is authorized or otherwise.
The Deputy Registrar has considered the certificate issued by the Architect and

has recorded a finding of fact that the construction allegedly put up by Petitioner
J
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4 )
is unauthorized one. In my view, the remit of inquiry under Section 101 of the

MCS Act is extremely limited. While exercising the jurisdiction under Section
101 of the Act, the Registrar is not empowered to adjudicate upon the nature
of construction and correctness of levy of penalty for putting up unauthorized
construction. In its Judgment in M/s. Top Ten, A Partnership Firm Vs. State of
Maharashtra, 2011 SCC On Line Bom 1608 the Division Bench of this Court
has held that the very small type of disputes in which very limited inquiry into
quantification of arrears due can be looked into by the Registrar while undertaking
inquiry under Section 101.

In that view of the matter adjudication of factual disputes about nature of
construction put up by Petitioner would clearly be outside the scope of the inquiry
under Section 101 of the MCS Act. Mr. Kanade has invited attention to bye law
No.167A which is now renumbered as 169 which provides as under :

"169. The Society shall not let out or give on leave and license basis or permit
any subletting, giving on leave and license basis any Open spaces available under
the staircases, Terraces / Open Ground / Lawns / Club House / Common Hall,
etc. or to any person whether the member of the Society or not, for any purpose
whatsoever.

All open / common area meant for use of all members for e.g. staircase, steps,
landing areas, parking spaces, lift, corridor, and such other spaces, cannot be
occupied by any member for his own use. The use of such areas shall be restricted
to the cause for which these are meant. Any member found to be violating the
above condition by encroachment shall have to vacate the encroachment and
further he / she shall pay an amount equal to five times the monthly maintenance
charges per month for the period for which he / she has encroached such spaces
and further members must not carry out any constructions, structural changes
over and above the sanctioned plan without prior permission of the society and
concerned Municipal Authorities / Competent Authorities.

Also members must use the flat / unit for purpose it was meant / sanctioned. Any
member violating the above directives shall pay an amount equal to five times
the monthly maintenance charges, per month with retrospective effect for the
period for which violation is existed."

No doubt under bye law No.167A, the Society is empowered to levy penalty
from member for encroaching upon staircase, steps, landing areas, lifts, corridor
or other common spaces. However, whether the construction put up by a member
is of authorized nature or whether it violates the sanctioned plans is something
which cannot strictly be covered by bye law No.167A. bye law No.167A cannot
be interpreted to mean license for the kishor 4/5 23 WP 3479 of 2023 (OS) .doc
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Society to recover penalty from it's members who indulge into unauthorized

construction. Recovery of such penalty in respect of unauthorized construction
may be construed to mean authorization thereof and may also result in unjust
enrichment to the Society. If the construction is unauthorized, the planning
authority is bound to take action in respect thereof. The object behind incorporation
of bye law No.167A is not to provide license to the Society to enrich itself on
the basis of unauthorized construction put up by the member. Penalty under bye
law No.167A is restricted only where a member encroaches upon common areas
such as staircase, steps, landing areas, parking space, lift, corridor, etc. In my
view therefore, the Registrar has exceeded jurisdiction in adjudicating factual
dispute about nature of construction put up by the Petitioner. Thus, Order passed
by Deputy Registrar is clearly unsustainable and deserves to be set aside.

Coming to the issue of availability of alternate remedy, since the Registrar's
order is without jurisdiction, mere availability of alternate remedy would not bar
jurisdiction of this Court. In M/s. B. D. Jogani and Company and anr. Vs. Jaywant
Industrial Premises Co-operative Society Limited and 2 Ors., Writ Petition (L)
No.1803 of 2016 this Court has held as under :-

Heard learned Counsel for the parties. The petition challenges a recovery
certificate issued by the Deputy Registrar of Co- operative Societies. The
controversy pertains to certain penal parking charges levied by the Society
against the Petitioners on the basis of a resolution passed by the Society. The
merits of the Society's claim, namely, whether or not the Petitioners are using the
parking space in an unauthorized manner, is already a subject matter of a pending
suit between the parties, though subsequent to the application of the Society for a
recovery certificate. Be that as it may, the question in the present application for
recovery certificate is whether or not the Society is entitled to levy such penalty
charges from a particular member. Prima facie, this is not a question, which the
Deputy kishor 5/5 23 WP 3479 of 2023 (OS) .doc Registrar can go into in an
application for recovery under Section 101 of the Maharashtra Co- operative
Societies Act.

Learned Counsel for the Respondents submits that since there is an alternative
remedy provided under Section 154 of the Maharashtra Co-operative Societies
Act, this petition should not be entertained. The question as to whether or not the
impugned recovery certificate could have been issued by the Deputy Registrar,
is a matter pertaining to his jurisdiction. The case of the Petitioners is that the
Deputy Registrar has exercised a jurisdiction, which does not belong to him.
Since this pertains to illegal assumption of jurisdiction, prima facie existence of
an alternative remedy will not bar a writ petition.
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3. Hence, Rule. Pending hearing and final disposal of the petition, the recovery

certificate issued by the Deputy Registrar is stayed, subject to the Petitioners
paying Items Nos. 1 to 7 forming part of the recovery certificate.

4. Learned Counsel for Respondent No.1 states that Items Nos.1 to 6 are paid
and are comprised within the amount of Rs. 13,24,634/-.

Anyway that is a matter of account. It is for the Society to check the same.
If there is any controversy in that behalf, the parties can always come back
to this Court.

7. Atthesametime,ifindeed Petitioner has putup any unauthorized construction,
Society is at liberty to file complaint with the Municipal Corporation for
taking action in respect of Petitioner's structure. Nothing observed in the
present Order would come in the way of Society filing such complaint and
the Municipal Corporation taking action in the event of construction being
found unauthorized.

8. WritPetitionis accordingly disposed of by setting aside the Deputy Registrar's
Order dated 08 March 2021. Petitioner would be at liberty to withdraw the
amount deposited in this Court along with accrued interest.
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Question & Answer

[Q.No.l) If in a society Flat is closed for
over 7 years, now society wants to repair
the same as society going for structural
audit and thereafter major repairs of
the society building, but there is court
dispute between the family members
of the deceased members, are trying to
establish their rights in the said flat of
the deceased member how the society
can proceed further in repairing the
building?

Ans.No.1) If the flat is closed for 7 years
and there is a court litigation among the
heirs of the deceased member. In this
regards if the court has issued any Status
quo /Stay /Restraining society not to open
the flat and enter therein for the repairing
work in the interest of the society , then in
that case the society shall issue legal notice
to the heirs of the deceased member asking
them to co-operate in the matter, if they
are not co-operating then in that case , in
the interest of the society and to maintain
the building , the society has to intervene
in the court proceeding and the society has
to prove the necessity of repairing of the
building and as per the court directions
in the repairing work of the building ,the
society shall obtain such order as required
by the society in the repairing work by
appointing there Advocate.

Q.No.2) In the society some members
have given their flats on rental basis and
parks their cars in the society premises
itself, what action society can take?

Ans.No.2) In such case , the society has to
frame the parking rules as per the provision
given in the approved Byelaws No.78 to 84
of the society, wherein it is to be consider
that if the member given his flat on rental
with his parking space or any member

giving his flat on rental without having
parking facility, in this regards society
has to make its own Rules considering
the all problems regarding parking of
cars, its charges considering the number
of parking spaces available in the society.
These parking rules are to be framed
society to society, its members, available
parking space and number of vehicles. If
the member has given his flat on rental
and staying somewhere else and parking
his own car in the compound of society
or if he/she has given his parking space
to his licence then the parking charges are
to be decided in the rules framed by the
society. Accordingly the society has to
frame its rules considering the availability
of parking space, if member having more
than one car and also the society has to
decide the parking charges as per the facts
of the parking issue.

Q.No.3) If the secretary of the society
sold his flat and also resigned from post
of secretary and committee member
post but whether such ex- secretary
can continue and function as secretary
until the new secretary is elected. How
the functioning of the society can be
conducted ?

Ans.No.3) If the Secretary has sold his flat
and resigned from his post as a secretary
and committee member, if his resignation
is accepted in the committee or if is not
accepted within 30 days by the committee
in such case he is supposed to be resigned
and thereafter such secretary can not take
part in the functioning of the society,
after accepting the resignation such ex-
secretary has no any right authority or
power to look after in the functioning of
the society. The society shall immediately
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elect the secretary or the society can
co-opt some other eligible member as
committee member as per the provisions
and accordingly the society can elect
the secretary and communicate to the
registering authority about the co-option
if any and about the electing the secretary.
During such period the ex-secretary of
the society can guide and co-operate
in the functioning of the society , if the
committee allows.

Q.No.4) If a member makes a Will and
or Nomination of a particular person
which of these has pre-dominance
legally in its nature ?

Ans.No.4) As a nominee of the deceased
member is a trustee holding the flat of the
deceased on behalf of all other legal heirs,
as a provisional member of the society
without creating any third party rights also
the nominee has to bring all other heirs of
the deceased on record as per the legal
heirship certificate or succession certificate
or document of family arrangements duly
executed among them , who are entitle
to inherit the property of the deceased
member. By this the capital property
of the deceased member along with the
shares of the society can be claimed by
the heirs of the deceased member. If the
member has made Will during his lifetime,
such will supersedes the nomination then
in that case the heirs has to obtained the
Probate from competent court and as per
the Probate the property of the deceased
can be claimed accordingly as per Will.
As the issue comes under the internal
matter of legal heirs they have to resolve
the same amongst themselves. Further it is
as per choice of the heirs of the deceased
member to decide how to go about the

\
property of the deceased member either

by way of Nomination obtaining required
certificates or by way of Will and obtaining
Probate of which please note.

Q.No.5) What is the Corpus Fund in
Re-development ?

Ans.5) If the building of the society is
in dilapidated condition and it is not
repairable due to strength and stability of
the building ,then in such case the society
has to choose the Re- development
procedure as per the Norms ,Rules and
Regulations of the Governments circulars
issued time to time. Wherein the new
building is to be constructed as per the
provisions of DC (Development Control)
Rules 0 2034. Wherein as per the decision
of General Body / SGM if the society has
to Re- develop its building through the
developer then in that case the society
has to execute Registered Development
Agreement between the society & the
Developer wherein during the course of
the Re-development there is a provision
of Corpus Fund is provided therein , such
Corpus Fund is a hardship compensation
is provided to the members of the society,
during the course of construction of new
building which will be completed within
three years or there about. During such
period the members has to suffer hardship
due to shifting some other place for such
period, such Corpus Fund also used as
per the need of the member and its future
provisions in acquiring the new permanent
alternate accommodation.

Adv. D. S. Vader.
Hon. Secretary

The Mumbeai District Co-Op Hsg. Federation Ltd.
(9821336411)
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